In addition to the lack of discretion permitted in applying
section 100.4, as opposed to section 100.3, USSM'S petition (p. 4)
argues that section 100.4 enunciated a new agency policy which
is binding upon the operator and the agency.  USSM argues that a
judge cannot ignore the new test devised by the agency whose
rules he is supposedly applying and substitute his own test.
USSM continues its argument by saying that a judge cannot create
law because he does not agree with the existing regulation and
that a judge "* * * must base his decision on the testimony he
has heard" (Petition, p. 4).

If USSM is going to base its arguments on the "case law"
pertaining to penalty assessments, it ought to start with the
procedures used by the Secretary of the Interior to carry out
the provisions of section 109(a)(c) of the Federal Coal Mine
Health and Safety Act of 1969 which provided, in pertinent part,
as follows:

(3)  A civil penalty shall be assessed by the
Secretary only after the person charged with a vio-
lation under this Act has been given an opportunity
for a public hearing and the Secretary has determined,
by decision incorporating his findings of fact there-
in, that a violation did occur, and the amount of the
penalty which is warranted, and incorporating, when
appropriate, an order therein requiring that the pen-
alty be paid. * * *

The Secretary devised a formula for applying the six criteria
listed in section 109 (a) (1) of the 1969 Act.  Those same criteria
are also listed in section 110 (i) of the 1977 Act.  Operators
challenged the penalties proposed by the Secretary under the
1969 Act on the ground that he had not made the findings required
by section 109(a)(3), supra.  Several circuit courts considered
the matter.  The District of Columbia Circuit, in National
Independent Coal Operators' Assn. v. Morton, 494 F.2d 987 (1974),
affirmed the method employed by the Secretary of the Interior
under which the Secretary proposed penalties without making
formal findings as to the six criteria, but the regulations per-
mitted the operator to request a hearing before an administrative
law judge who would make findings as to the six criteria.  The
court held that the operator was afforded due process under the
regulations then in effect.  The Third Circuit, in Morton v.
Delta Mining, Inc., 495 F.2d 38 (1974), reversed the method
being used by the Secretary of the Interior because the court
believed that section 109(a)(3) required the Secretary to make
findings as to the six criteria when he proposed civil penalties.

The Supreme Court affirmed the D. C. Circuit's decision in
National Independent Coal Operators' Assn. v. Kleppe, 423 U.S.
388 (1976), and reversed the Third Circuit's decision in Kleppe
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